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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

Department 21 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC17-00361 
CASE NAME:  WILLIAMS VS 21ST MORTGAGE 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
The motion to relieve plaintiff’s attorney as counsel of record is granted. The court will sign the order 
provided. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC17-01321 
CASE NAME:  CREAMER VS. ATCHISSON 
 HEARING IN RE:  PETITION FOR APPOVAL OF COMPROMISE OF CLAIM OR ACTION OR DISPOSITION 
OF PROCEEDS OF JUDGMENT FOR MINOR OR PERSON WITH A DISABILITY 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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*TENTATIVE RULING:* 
 
The minor’s compromise is approved. The court will sign the lodged order. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC18-01957 
CASE NAME:  DEAN HABEGGER VS DR. HENRY KUNG 
 HEARING IN RE:  APPLICATION FOR LEAVE TO JOIN DOE DEFENDANTS DR SARVENAZ ALIBEIGI AND 
UYEN-DR CHI HUYNH AS DOE DEFENDANTS 
*TENTATIVE RULING:* 
 
Unopposed motion to join Doctors Alibeigi and Huynh as Doe Defendants 3 and 4, respectively, is 
granted. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC20-02027 
CASE NAME:  SHIELDS VS THE NURTURY PRESCHOOL 
 HEARING ON PETITION IN RE:  APPROVAL OF COMPROMISE OF CLAIM 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. The court will sign the lodged order. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-00121 
CASE NAME:  YAO VS DIABLO VALLEY ONCOLOGY/HEMATOLOGY MEDICAL 
 *HEARING ON MOTION IN RE:  SET ASIDE DISMISSAL 
*TENTATIVE RULING:* 
 

Plaintiff Ziwen Yao and Yingzhong Su’s motion to set aside the dismissal and motion for 

reconsideration are denied.  

The Court granted Defendant’s motion for summary judgment on March 16, 2022. Judgment 
was entered on May 13, 2022.  

 
Plaintiffs filed two motions on May 20, 2022: a motion to set aside the dismissal and a motion 

for reconsideration.  
 
In the motion to set aside the dismissal, Plaintiffs sought leave to file their motion for 

reconsideration and cited Code of Civil Procedure sections 473.5 and 1008 in their notice of motion. 
Plaintiffs noted that they had attempted to file their motion for reconsideration on May 13, 2022 but 
were apparently prevented from doing so since the judgment in this case was filed earlier that same 
day.  

 
Plaintiffs did not cite a statutory basis in their notice of motion for reconsideration. However, 

their accompanying memorandum discusses Code of Civil Procedure section 1008. In their motion for 
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reconsideration, Plaintiffs ask this Court to consider the declaration of an expert as part of Plaintiffs’ 
opposition to the Defendant’s motion for summary judgment.  

 
Plaintiffs’ motion to set aside the dismissal pursuant to section 473.5 is denied. That section 

applies when “[w]hen service of a summons has not resulted in actual notice to a party in time to 
defend the action.” Plaintiffs had proper notice of the lawsuit that they filed. Furthermore, the 
purpose of this motion was to allow Plaintiffs to file their motion for reconsideration and Plaintiffs 
filed their motion for reconsideration on May 20, which is addressed below on the merits.  

 
Plaintiffs’ motion for reconsideration is technically improper. “After a trial court issues an 

order, whether interim or final, the losing party may ask the court to reconsider its decision and enter 
a different order. (Code Civ. Proc., § 1008, subd. (a).) A trial court may not rule on a motion for 
reconsideration after entry of judgment. [Citation.]” (Sole Energy Co. v. Petrominerals Corp. (2005) 
128 Cal.App.4th 187, 192.) Still, the trial court has discretion to consider a motion for reconsideration 
as a motion for a new trial. (Ibid.) The Court exercises its discretion and will consider Plaintiffs’ motion 
for reconsideration as a motion for new trial based on Code of Civil Procedure section 657(4).  

 
In In re H.S. (2010) 188 Cal.App.4th 103 the court found that a new expert’s opinion “based 

on the same evidence available to the experts who testified at trial and simply came to a different 
conclusion” was not new evidence under Welfare & Institution Code section 388. (In re H.S., supra, 
188 Cal.App.4th at 109.) In determining what the term “new evidence” meant under section 388, the 
Court looked to how that term was used in the Code of Civil Procedure. It found that “the term ‘new 
evidence’ in section 388 must be construed to include the three requirements of new evidence, 
reasonable diligence, and materiality found in sections 657 and 1008 of the Code of Civil Procedure.” 
(In re H.S., supra, 188 Cal.App.4th at 108-109.) 

 
 Code of Civil Procedure section 1008(a) and section 657(4) “both require the moving party to 

‘ “provide not only new evidence but also a satisfactory explanation for the failure to produce that 
evidence at an earlier time. In short, the moving party's burden [in a section 1008 motion for 
reconsideration] is the same as that of a party seeking [a] new trial on the ground of ‘newly discovered 
evidence, material for the party making the application, which he could not, with reasonable diligence, 
have discovered and produced at the trial.’ (Code Civ. Proc., § 657, subd. 4.)” ([Citation], italics 
added.)’ [Citations.]” (In re H.S., supra, 188 Cal.App.4th at 108.) “ A rule that would allow the 
reopening of cases previously decided, simply because a party identifies evidence that it could have 
presented at trial, but did not, ‘ “would in a large measure vitiate the effects of the rules of res 
judicata.” [Citation.]’ [Citation.]” (Ibid.)  

 
Here the Court must decide whether Plaintiffs’ expert declaration from Daynabelle Anderson 

can be considered new evidence. Plaintiffs have not provided a satisfactory explanation for why this 
declaration was not included in their opposition to the motion for summary judgment. Anderson’s 
declaration was signed on March 27, 2022 – after the hearing on the motion for summary judgment 
had occurred. The declaration appears to be based on facts that were available when the court ruled 
on the motion for summary judgment. Plaintiffs argue that the Faslodex prescription manual, relied 
on by Anderson, constitutes new evidence. There is no explanation for why this manual was not 
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obtained earlier in this case. Was the manual requested from the Defendants during discovery? Did 
Plaintiffs try to find the manual online from the manufacturer’s website? Plaintiffs do not explain how 
they tried to find this manual prior to their opposition date for the motion for summary judgment. 
Nor do Plaintiffs explain what they did to obtain an expert prior to their opposition date for the 
motion for summary judgment. All of these facts lead to the conclusion that the prescription manual 
and Anderson declaration are not new evidence under section 657(4).   

 
Plaintiffs’ main argument for granting this motion is that they are self-represented litigants 

and were hindered in their ability to prepare this case and in obtaining a medical expert because they 
are not lawyers. (Su reply dec. ¶4-5.) They also point out that they have been trying to obtain legal 
representation for this case since it was filed in January 2021. (Su reply dec. ¶3.)  

 
“[S]elf-represented litigants are not entitled to special exemptions from California's 

procedural rules, but they are ‘entitled to treatment equal to that of a represented party.’ [Citation.] 
To provide ‘equal and fair treatment,’ courts should ‘make sure that verbal instructions given in court 
and written notices are clear and understandable by a layperson.’ [Citation]” (Nuño v. California State 
University, Bakersfield (2020) 47 Cal.App.5th 799, 802-803.)  

 
Here Plaintiffs are asking for special consideration as self-represented litigants that goes 

beyond the Court providing clear instructions and written notices. Instead, Plaintiffs are asking for the 
Court to excuse them from the requirements of Code of Civil Procedure section 437c, including the 
need to provide admissible evidence in their opposition to a motion summary judgment. In the 
Court’s view, granting this motion would be giving special and unequal treatment to self-represented 
litigants that is not available to parties represented by counsel.  

 
Plaintiffs claim that they told the Court that they would “be producing a supplemental expert 

declaration” at the end of the motion for summary judgment hearing. (Su reply dec. ¶6.) The Court 
does not recall this occurring and no transcript has been provided to show exactly what was said 
during the hearing. But even if plaintiffs made the statement, it does not mean that plaintiffs were 
granted leave to provide a late-filed declaration. Su’s declaration does not state that Plaintiffs 
requested a continuance of the hearing nor do Plaintiffs demonstrate that they had good cause to 
request a continuance of the summary judgment hearing.  

 
Finally, Plaintiffs argue that the oppositions to these motions are late based on California 

Rules of Court, Rule 8.54. Title 8 of the Rules of Court applies to appellate matters. The oppositions 
here were due nine court days before the hearing and were timely filed.  
 

For these reasons, the motion for a new trial is denied.  
 
Defendant’s objections to evidence are overruled.  
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6. 9:00 AM CASE NUMBER:  MSC21-00121 
CASE NAME:  YAO VS DIABLO VALLEY ONCOLOGY/HEMATOLOGY MEDICAL 
 *HEARING ON MOTION IN RE:  RECONSIDERATION ON ORDER FOR GRANTING MSJ 
*TENTATIVE RULING:* 
 
See ruling on line 5.  
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-00395 
CASE NAME:  OURA VS A AND A SENIOR LIVING 
 *HEARING ON MOTION IN RE:  TO STAY ARBITRATION 
*TENTATIVE RULING:* 
 
Continued by stipulation to July 20, 2022 at 9:00 a.m. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-00431 
CASE NAME:  SMITH VS CHIBUEZE 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed motion for leave to file a first amended complaint is granted. The complaint 
shall be filed within 10 days of this hearing. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-01821 
CASE NAME:  ACOSTA VS. STANICH-BANMILLER 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION & TO DISMISS OR STAY CASE FILED BY 
DEFENDANTS' 
*TENTATIVE RULING:* 
 
Defendants’ unopposed motion to compel to arbitration is granted. The court stays the case until 
completion of the arbitration. An arbitration review date is set for March 29, 2023 at 8:30 a.m. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC22-00421 
CASE NAME:  CRUMP VS WELLS FARGO BANK 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Wells Fargo’s unopposed demurrer is sustained with leave to amend. Given that plaintiff’s original 
counsel suffered a grievous injury and was recently forced to close his practice, and plaintiff is seeking 
to secure alternate counsel, plaintiff is directed to file her amended complaint by September 15, 
2022.  
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11. 9:00 AM CASE NUMBER:  MSN22-0055 
CASE NAME:  STATE FARM VS RACHEL HARRIS 
 HEARING IN RE:  PETITION FOR APPOINTMENT OF UMPIRE BY RESPONDENT RACHAEL HARRIS 
*TENTATIVE RULING:* 
 
The court continues that matter to July 20th at 9:00 a.m. so that they parties may finalize their 
selection of an umpire. The parties are directed to file an updated statement on their efforts no later 
than July 15th. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  N22-0772 
CASE NAME:  MATTER OF MINOR'S COMPROMISE OF SALVADOR ENRIQUE SANCHEZ 
 *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
The minor’s compromise is denied without prejudice. No paperwork has been filed requesting 
approval of a minor’s compromise. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  N22-0903 
CASE NAME:  PETITION OF: J.G. WENTWORTH ORIGINATIONS, LLC 
 HEARING ON PETITION IN RE:  FOR APPROVAL FOR TRANSFER OF PAYMENT RIGHTS 
*TENTATIVE RULING:* 
 
The petition is approved. Petitioner shall submit an order after hearing. 
 

 

  

    

14.   9:00 AM CASE NUMBER:  N22-0966 
CASE NAME:   CLAIM OF: DEVYN CAMPBELL 
  HEARING IN RE:  PETITION FOR APPROVAL OF COMPROMISE OF CLAIM OR ACTION OR 
DISPOSITION OF PROCEEDS OF JUDGMENT FOR MINOR OR PERSON WITH A DISABILITY 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. The court will sign the lodged orders. 
 

 

  


